UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

UNI TED STATES OF AMERI CA
V. : No. 3: 03CR3( EBB)

ANTHONY D. AUTORI NG

Def endant .

RULI NG ON MOTI ON TO DI SM SS

On January 8, 2003, a federal grand jury returned a seven-
count I ndi ct ment agai nst Def endant  Ant hony D. Aut ori no
(“Autorino”). The charges against Autorino arise out of his
al | eged devising of two schenmes to defraud the Federal Deposit
| nsurance Corporation (“FDIC"). On February 27, 2003, Autorino
filed a notion to dism ss the indictnent pursuant to Rules 7 and
12 of the Federal Rules of Crimnal Procedure. Autorino avers
that the indictnent nust be dismissed in its entirety for
failure to state an offense. 1In the alternative, Autorino noves
to dism ss individual counts of the indictnent. On April 23,
2003, oral argunent was held. For the reasons discussed bel ow,
Def endant Autorino’s notion [Doc. No. 12] is GRANTED

THE | NDI CTMVENT

Autorino was presi dent and part - owner of Shar ed
Technol ogi es, Incorporated (“Shared Technol ogies”) during the

period of tine relevant to the indictnment. In February, 1992,



Autorino and the FDIC began negotiations to resolve defaulted
| oans that were owed by Shared Technol ogies to the FDIC, and
whi ch Autorino had personally guaranteed. At that time, the
FDI C was operating in its capacity as receiver of Central Bank
which originally entered into the | oan agreenents with Shared
Technologies.! As part of the negotiated resolution of the
defaulted |oans, on or about September 25, 1992, Autorino
executed a prom ssory note to the FDIC for $675, 000, which he
secured by pledging and delivering 400,000 shares of common
Shared Technol ogi es stock. Autorino pledged and delivered the
collateral in the form of a Shared Technologies stock
certificate, nunmber 1315 (“certificate 1315").

In July, 1993, unbeknownst to the FDIC, Autorino is alleged
to have falsely reported to the stock transfer agent that he
| ost certificate 1315 and that it had not been pledged to any
third party. According to the indictnment, as a result of
Autorino’s actions, certificate 1315 was “cancelled” and a
replacenent certificate was issued.

On or about March 12, 1998, Autorino sold all of his

out st andi ng shares of stock in Shared Technol ogi es to Moonli ght

! As explained in the indictnment, Shared Technol ogi es
is later known as Shared Technol ogies Fairchild. For the
pur poses of this ruling, the Court will sinply refer to the
corporation as Shared Technol ogi es.
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Acqui sition Corporation.

In approxi mately June, 1999, upon Autorino’'s failure to
repay the $675,000 prom ssory note, the FDI C discovered that
Autorino had “cancelled” certificate 1315. According to the
i ndictnent, the “cancellation” of certificate 1315 “depri v|[ed]
the FDIC of +the wvalue of the Shared Technologies stock
represented by that certificate . . . .7 Counts One through
Five of the Indictnment relate to the foregoing events invol ving
certificate 1315. Counts One through Three charge wire fraud,
in violation of 18 U S.C. § 1343, each alleging a separate wire
communi cation in furtherance of Autorino’s overall schenme to
defraud the FDIC of its rights to certificate 1315. Count Four
charges bank fraud, in violation of 18 U . S.C. § 1344, alleging
that Autorino defrauded the FDIC as it acted in the capacity of
receiver for Central Bank, a federally-insured financial
institution. Count Five charges msleading the FDIC, in
violation of 18 U . S.C. 8§ 1007, on those sane alleged facts.

The indictnent also alleges that on or about Novenber 1,
1995, the FDIC, as receiver of New Bank of New Engl and, and ADS
Real ty, a partnership in which Autorino was a principal, reached
a negotiated settlenent of a | awsuit concerning a different set
of defaulted loans. On or about July 17, 1996, as part of the

sti pul at ed agreenent, Autorino pledged 253,000 shares of Shared



Technol ogi es stock to the FDIC to secure a $500, 000 promni ssory
note. The shares of stock were represented by stock certificate
nunmber 0959 (“certificate 0959").

Unbeknownst to the FDIC, Autorino, in July, 1993, had
all egedly reported certificate 0959 to be lost. According to
the indictnent, Autorino’s July, 1993 action rendered
certificate 0959 “cancell ed and rendered val uel ess” at the tine
he pledged it to the FDIC in July, 1996.

Count Si x charges a separate 8§ 1007 violation for Autorino’s
m sl eading the FDIC in relation to certificate 0959. Count
Seven charges Autorino with making a false statenent to a
financial institution, in violation of 18 U S.C. 8 1014, in
relation to certificate 0959.

STANDARD

Under Rule 7(c) of the Federal Rules of Crimnal Procedure,
an indictnment is only required to contain a “plain, concise and
definite witten statenent of the essential facts constituting
the offense charged.” 1d. To be legally sufficient, an
i ndi ctment rnmust adequately charge the el enents of an of fense,
fairly inform the defendant of the charges he nust neet, and
contain enough detail to permt the defendant to plead double
jeopardy in a future prosecution based on the same set of

events. See United States v. Walsh, 194 F.3d 37, 44 (2d Cir.




1999). I ndictnments are legally sufficient if they do little
nore than track the statutory | anguage of the offense charged,
state the approximate tinme and place of the alleged crine, and
contain sone anount of factual particularity to ensure that the
prosecution will not fill in the elements of its case with facts
ot her than those considered by the grand jury. See id. An
i ndi ct ment nust “descend to particulars” only when the

definition of an offense includes generic terns. See United

States v. Pirro, 212 F. 3d 86, 93 (2d Cir. 2000) (quoting United

States v. Crui kshank, 92 U. S. 542, 558 (1875)).
The validity of an indictnment is tested by its all egations,

not by whether the government can prove its case. See Costello

v. United States, 350 U.S. 359, 363 (1956). Thus, a technically

sufficient indictnent “is not subject to dism ssal on the basis
of factual questions, the resolution of which nmust await trial.”

See, e.qg., United States v. Alfonso, 143 F.3d 772, 776-77 (2d

Cir. 1998) (holding that district court erred in dismssing
i ndi ct mnent based on sufficiency of evidence).

Under Rul e 12(b) of the Federal Rul es of Crim nal Procedure,
however, "[a]ny defense, objection, or request which is capable
of determ nation without the trial of the general issue nay be
rai sed before trial by nmotion.” 1d. “The general issue in a

crimnal trial is, of course, whether the defendant is guilty of



the offense charged.” United States v. Doe, 63 F.3d 121, 125
(2d Cir. 1995).

For these reasons, when the Court considers a notion to
dismss an indictnment, it nust not conflate or confuse
perm ssible clainms based on sufficiency of the government’s
all egations with inperm ssible clains based on sufficiency of
t he government’s evidence. ““[1]t would run counter to the
whole history of the grand jury institution” to permt an
indictnent to be challenged ‘on the ground that there was

i nadequate or inconpetent evidence before the grand jury.

United State v. WIllians, 504 U S. 36, 54 (1992) (quoting

Costello, 350 U S. at 363-64).

DI SCUSSI ON

Autorino’s main contentionis that the all egations set forth
in the indictment fail, as a matter of law, to support the
crinmes charged. Each count of the indictnent relies, in whole
or in part, on the government’s claimthat Autorino “cancelled”
certificates 0959 and 1315, and thereby rendered them
“val uel ess” to the FDIC. The crux of Autorino’s argument is
that the protections afforded to the FDIC under the Uniform
Comrercial Code (“UCC') are such that, as a matter of law, it
was inpossible to “cancel” and render “valueless” the

certificates in question vis-a-vis the interests of the FDIC



A. The Uni form Commerci al Code

In making his argunment, Autorino relies on the | anguage of
t he Del aware UCC, noting that Shared Technol ogi es was a Del awar e
cor poration. Looking at only the four-corners of the
i ndi ctment, however, it is not obvious that the Del aware UCC
should apply in this case. Al though it is uncertain which
jurisdiction’s version of the UCC applies, what is known is that
the UCC, as a general matter, does apply here.

The UCC is a wuniform law that governs conmmercia
transactions, including secured transactions and negotiable
i nstrunents. The alleged transactions between the FDI C and
Aut ori no invol ved secured transactions (i.e., giving collateral
to guarantee paynent of an obligation) as well as negotiable
instrunents (e.g., prom ssory notes). Because the UCC has been
adopted in sone formby every state, and because the provisions
of the UCC that are relevant to the question presented here are
substantively simlar notwithstanding their jurisdictiona
origin, the Court will rely on the |anguage from the node

provi si ons of the UCC. ?2

2 As noted by Autorino in his brief, the nodel

provi sions of Article 8 of the UCC were revised in 1994. The
revisions did not, however, nmodify the | egal effect of the
provi sions relevant to the Court’s ruling here. Because the
transactions in question here occurred at different tines

bet ween 1992 and 1996, and because many jurisdictions did not
officially adopt said revisions of Article 8 until after 1996
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According to the UCC, “[a] ‘bona fide purchaser’ is a
purchaser for value in good faith and w thout notice of any
adverse claim . . . who takes delivery of a certificated
security in bearer form or in registered form issued or
indorsed to himor in blank.” UCC § 8-302. It is clear that
the FDIC is entitled to status as a bona fide purchaser of both
certificates 1315 and 0959. As alleged in the indictnent, the
FDI C conferred value for those certificates in the formof two
separate | oans. In attempting to work out two negotiated
settlenments, the FDI C was presunptively acting in good faith.
Mor eover, as described in the indictment, the FDI C appears to
have taken delivery w thout notice of any adverse claim

Simlarly, the Court acknow edges that the FDIC is also
entitled to status as a holder in due course. According to the
UCC, a holder in due course is “a holder who takes the
instrunent (a) for value; and (b) in good faith; and (c) w thout
notice that it is overdue or has been dishonored or of any
defense against or claimto it on the part of any person.’
U CC 8§ 3-302. As detailed by the allegations set forth in the
indictnent, all of the qualities of a holder in due course apply

her e.

(for exanmple, Connecticut did not adopt the revisions until
1997; Delaware not until 1998), the Court will refer to the
pre-1994 Article 8 |anguage fromthe UCC.
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The Court recogni zes that the UCC provides for a number of
defenses to the holder in due course doctrine that could defeat
the FDIC s status as a holder in due course.® However, assum ng
every allegation set forth in the indictnment to be true, none of
t he enunerated defenses apply.

The Court is well-aware of the imtations placed upon its
pre-trial consideration of certain questions raised in a notion

to dism ss an indictnent. See, e.qg., A fonso, 143 F.3d at 777

(noting that, as with a Hobbs Act prosecution, when a question
of federal subject matter jurisdiction is intermeshed wth
questions going to the nerits, the i ssue should be determ ned at

trial); see also United States v. Nukida, 8 F.3d 665, 669 (9"

3 The rights of a holder in due course (and defenses
thereto) are as foll ows:

To the extent that a holder is a holder in due course he
takes the instrument free from (1) all clainms to it on
the part of any person; and (2) all defenses of any party
to the instrument with whomthe hol der has not dealt
except

(a) infancy, to the extent that it is a defense to a
sinple contract; and (b) such other incapacity, or
duress, or illegality of the transaction, as renders the
obligation of the party a nullity; and (c) such

m srepresentation as has induced the party to sign the
instrunent with neither know edge nor reasonabl e
opportunity to obtain know edge of its character or its
essential terns; and (d) discharge in insolvency
proceedi ngs; and (e) any other discharge of which the
hol der has notice when he takes the instrunment.

U C C § 3-305.



Cir. 1993) (“Although the court may make prelimnary findi ngs of
fact necessary to decide the |egal questions presented by the
notion, the court may not invade the province of the ultimate
finder of fact.”) (internal quotation and citation omtted)).

The Court does not believe that finding the FDIC to be a
bona fide purchaser and holder in due course is an act by this
Court which “invade[s] the province of the ultimate finder of
fact” because the indictnent itself provides the requisite
i nformati on upon which the Court can make such a prelinmnary
findi ng. I ndeed, the thrust of the indictnment describes a
scenario in which an innocent party (the FDI C) negotiates and
purchases for value in good faith fromanother (Autorino) in an
attempt to settle defaulted | oans.

In light of the applicability of the UCC, as well as the
FDIC s status as both a bona fide purchaser and holder in due
course, the Court now assesses the counts charged in the
i ndi ct ment .

B. Counts 1-3: Wre Fraud

The el ements of wire fraud are (i) a schene to defraud (ii)
to get noney or property, (iii) furthered by the use of

interstate nail or wres. See United States v. Autuori, 212

F.3d 105, 115 (2d Cir. 2000). As alleged in the indictnent, the

“scheme and artifice” to defraud was as foll ows:
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Begi nni ng about July 1993 and continuing through about
March 1998, in the District of Connecticut, the defendant
ANTHONY D. AUTORINO intended to devise and did devise a
scheme and artifice to defraud the FDIC, as receiver of
Central Bank, of nmoney and property, that being the val ue
of the 400,000 shares of Shared Technol ogi es commpn stock
reflected in certificate nunber 1315, originally pledged to
the FDIC on Septenmber 25, 1992, by cancelling stock
certificate 1315 on July 26, 1993, and by thereafter
concealing the cancellation of that certificate from the
FDI C.

| ndi ctment, Counts 1-3, § 14. Thus, the gravanen of the wre
fraud counts is that Autorino caused certificate 1315 to be
“cancel | ed” and rendered “val uel ess.”

Aut ori no contends that an exam nation of certain provisions
of the UCC establish, as a matter of law, that the acts all eged
could not have resulted in the cancellation or deval uation of
certificate 1315. The Court agrees. Section 8-405 of the UCC,
which specifies what shall occur in the event of “lost,
destroyed and stolen securities,” speaks directly to this issue.
First, under 8 8-405(2):

If the owner of a certificated security clainms that the
security has been | ost, destroyed or wongfully taken, the

i ssuer shall issue a new certificated security or, at the
option of the issuer, an equival ent uncertificated security
in place of the original security if the owner . . . [s]o

requests before the i ssuer has notice that the security has
been acquired by a bona fide purchaser.

ld. Second, under § 8-405(3):

If, after the issue of a new . . . security, a bona fide
purchaser of the original . . . security presents it for
registration of transfer, the issuer shall register the
transfer unless registration would result in overissue.

11



Id. In other words, as it applies to the facts alleged, if
Autorino claimed that certificate 1315 was | ost, and the issuer
had no notice that certificate 1315 was acquired by the FDI C as
a bona fide purchaser, the issuer nust (“shall”) issue a new
certificated security.

Furthernmore, the UCC provi des that the i ssuer nust register
the old certificate (here, certificate 1315) when a bona fide
purchaser (the FDIC) presents it, absent an “overissue.”* The
i ssuer—not the bona fide purchaser--is then left to recover its
loss from the original registrant (Autorino). In short, the
risk of loss is put on the issuer.

Thus, as a result of the protections afforded a bona fide
purchaser and hol der in due course, the FDIC s interest in “the
val ue of the 400,000 shares of Shared Technol ogi es common stock
reflected in certificate nunmber 1315" was protected against

being “cancell ed”® and/or rendered “val ueless.”® At any tine,

4 The possibility of an “overissue” (i.e., the issue
of securities in excess of the amunt the issuer has corporate
power to issue) does not change the fact that the full val ue
of certificate 1315 was, at all times, protected vis-a-vis the
FDIC. In the event of an “overissue,” a bona fide purchaser
may recover fromthe issuer the price he or the |ast purchaser
for value paid for the security, with interest fromthe date
of his demand. See UCC § 8-104. Thus, whether in the form of
securities or cash, the value of certificate 1315 was al ways
secure.

5 “Cancel” is defined as “[t]o destroy a witten
instrunent by defacing or obliterating it,” or “[t]o term nate
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the FDI C coul d have redeened or cashed in certificate 1315 for
value. Therefore, this allegation is deficient as a matter of
| aw because certificate 1315 s value was not and could not be
|l ost to the FDIC.

VWhile it is true that the wire fraud statute does not

require actual loss or harm see United States v. Starr, 816

F.2d 94, 98 (2d Cir. 1987) (holding that governnment is not
required to prove that an i ntended victi mwas actually defrauded
to establish a violation of wire fraud statute), it is clear
there nust be some harmcontenplated to the victimof the fraud
that goes to the nature of the bargain itself. |In other words,
as it applies here, the FDICis victimzed by Autorino’'s fraud

only if it does not get what it bargained for. See, e.qg., id.

at 99 (finding no fraud because “there was no discrepancy
bet ween benefits reasonably anticipated and actual benefits

received”) (internal quotation omtted)); United States V.

Regent Office Supply Co., 421 F.2d 1174, 1182 (2d Cir. 1970) (no

a prom se, obligation or right.” BLACK S LAwDicCTIiONARY 197 ((7t0
ed. 1999). “Cancellation” is defined as “[t]he act of
defacing or obliterating a witing (as by marking |lines across
it), thereby rendering it void,” or “[a]ln annul ment or

term nation of a prom se or an obligation.” 1d.

6 “Value” is defined as “[t]he nonetary worth or price
of sonet hing; the anount of goods, services, or noney that
sonething will command in an exchange.” BLACK S LAwW Di CTI ONARY
1549 (7t"h ed. 1999).
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fraud when m srepresentations did not “affect[ ] the custoner’s
understanding of the bargain nor . . . ‘influenc[e] his
assessnment of the value of the bargain to hini). Because the
FDI C, as holder in due course of certificate 1315, was legally
protected in receiving the value of the certificate for which it
had negoti ated, there could be no fraud as alleged.

In its response brief, the Governnment suggests that even
with the protections provided by the UCC, the FDI C “undoubt edly
woul d have been forced to prove, in all |Ilikelihood through
litigation, that it was in fact a holder in due course and had
taken the original certificates for value and w thout reason to

know of the cancellation.” Governnent’s Reponse at 9 (citation

onmi tted). VWhile it is true that 8 8-405 does not preclude
“practical adverse consequences,” such as litigation costs, see

United States v. Barrett, 178 F.3d 643 648 n.3 (2d Cir. 1999),

the indictnment nakes no reference to any such potential cost.
Rat her, as stated, the only loss of value alleged in the
indictment is that of certificate 1315.

The Governnent al so argues that although “the [ UCC] provides
a statutory renmedy to a holder in due course who is victim zed
by fraud[,] . . . [t]lhat this renmedy was available in no way

vitiates the defendant’s fraud.” Governnment’'s Response at 9.

The Governnent contends that as a result of Autorino’s actions,
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“the FDI C was deprived of its property right in that stock,” id.
(enmphasis in original), and that no statutory renmedy could
“restore the right to which [the FDIC] was entitled by the
pl edge agreenent.” 1d.

This argument by the Governnment does not conformw th the
al l egations of crimnal behavior contained in the indictnment.
As di scussed, the indictnment alleges a fraud in which “the val ue
of the 400,000 shares of Shared Technol ogies common stock
reflected in certificate nunmber 1315" was lost to the FDIC
| ndi ctment, Counts 1-3, Y 14 (enphasis added). The indictnent
does not allege a fraud in which the FDI C was deprived of a
“property right” in Shared Technol ogi es stock. Because the
“value” of certificate 1315 was never threatened, the
Governnment’s argunment fails.

The Court is well-aware that the threshold for sustaining
an indictnment is quite low That being said, the fact that the
“scheme and artifice” to defraud that Autorino allegedly
i ntended and devised is tied directly and particularly to “the
val ue of the 400,000 shares of Shared Technol ogi es commpn st ock
reflected in certificate nunber 1315,” and because, as
denonstrated above, the UCC protected the FDI C, Counts One, Two
and Three of the indictnment nust be di sm ssed.

C. Count 4: Bank Fraud
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The crime of bank fraud is defined, in pertinent part, as
fol |l ows:

VWhoever know ngly executes, or attenpts to execute, a

scheme or artifice . . . to obtain any of the noneys .
securities, or other property . . . under the custody or
control of . . . a financial institution, by means of false

or fraudul ent pretenses, representations, or promn ses
shall be fined not nore than $1, 000, 000 or inprisoned not
nore than 30 years, or both.
18 U.S.C. § 1344. The “schenme and artifice” clause for the bank
fraud charge in the indictnment is incorporated and re-alleged
fromthe wire fraud counts. See Indictnment, Count 4, § 14. For
the sanme reasons that the wire fraud counts fail as a result of
the indictnent’s “schenme and artifice” to defraud allegation

Count Four fails, as well.”

D. Count 5: False Statenment to the FDI C

The crinme of false statenment to the FDIC is defined as
foll ows:

Whoever, for the purpose of influencing in any way the
action of the Federal Deposit Insurance Corporation,
knowi ngly makes or invites reliance on a false, forged, or
counterfeit statenent, docunent, or thing shall be fined
not nmore than $1, 000,000 or inprisoned not nmore than 30
years, or both.

! As with wire fraud, bank fraud does not require
actual or potential loss to the bank. Rather, to fulfill the
requi rement that the bank at | east bear a risk of |oss, the
evi dence need only establish that intent to expose the bank to
| oss. See United States v. lLaljie, 184 F.3d 180 (2d. Cir.
1999). As written, however, the indictnent fails to establish
as much.
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18 U.S.C. § 1007. The conduct alleged in the indictnent
i ncorporates and re-all eges the “schene and artifice” to defraud
all egation fromthe wire fraud counts, as well as charges that,
fromabout July 26, 1993 t hrough and i ncl udi ng about March 1998,
Autorino invited reliance on certificate 1315 “which he then
wel | knew to have been cancelled . . . .7 Indictnment, Count 5,
1 25. Because certificate 1315 could not have been, as a matter
of law, cancelled or rendered valueless, Count 5 nust be
di sm ssed.

E. Count 6: False Statenment to the FDI C

Count Six differs from Count Five in that it involves
certificate 0959 rather than 1315. As alleged in the indictnent
and detailed above, the stories behind certificates 0959 and
1315 are alnost identical except for a matter of timng. In
short, whereas certificate 1315 was first pledged and delivered
as collateral to the FDIC and then allegedly “cancelled” and

”

rendered “val uel ess,” certificate 0959 was al | egedly “cancel | ed”
and rendered “valueless” prior to its being pledged and
delivered as collateral to the FDIC.

Regardless of this distinction, Count Six involving
Autorino’s alleged false statenent to the FDIC concerning

certificate 0959 fails for much the sane reason Count Five does.

I n particul ar, paragraph sixteen of Count Six reads:

17



From about Novenber 1995, through about July 17, 1996, in
the District of Connecticut, the defendant ANTHONY D.
AUTORI NO, for the purpose of influencing the action of the
FDIC, knowingly made and invited reliance on a false
st at ement document and thing, t hat bei ng [ Shared
Technol ogi es] stock certificate 0959, which he then well
knew to have been cancelled and rendered val uel ess, which
was not disclosed to the FDIC as receiver of New Bank of
New Engl and.

| ndi ctment, Count Six, T 16. Because certificate 0959 coul d not
be, as a matter of l|aw, “cancelled” or rendered “val uel ess,”
Count Si x nmust be disn ssed.

F. Count 7: Fal se Statenent for Purposes of Influencing Action
on_a Loan

This final count of the indictnment alleges, in part:

On or about July 17, 1996, in the District of Connecticut,
t he defendant ANTHONY D. AUTORI NO made a fal se statenent
and willfully over-valued a security for the purpose of
influencing the action of the FDIC in deferring | egal
action regarding loans originally nmade to the defendant by
Sentinel Bank and Bank of New England, by falsely
purporting that Shared Technol ogi es stock certificate 0959
remai ned val uable, when in fact, as he well knew, he
previ ously had caused Shared Technol ogi es stock certificate
0959 to be cancell ed.

| ndi ct nent, Count Seven, | 16. Because certificate 0959 coul d
not be, as a matter of |l aw, “cancell ed,” and because certificate
0959 did, in fact, “remnin[] valuable,” Count Seven nust be

di sm ssed.

CONCLUSI ON

For the foregoing reasons, Autorino’s notion to dism ss the
indictnment [Doc. No. 12] is GRANTED, and Counts One through
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Seven of the indictnment are hereby DI SM SSED

SO ORDERED.
ELLEN BREE BURNS
SENI OR DI STRI CT JUDGE
Dat ed at New Haven, Connecticut, this day of My, 2003.
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